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R determ ned deficiencies in Federal incone taxes
and additions to tax pursuant to sec. 6651(a)(1),
|. R C, for Ps’ 2004 and 2006 tax years. After
concessions, the issues for decision are: (1) Wether
Ps are entitled to deduct as a theft loss for their
2004 or 2006 tax year expenses relating to the
forecl osure of the nortgage on their then residence;
(2) whether Ps are entitled to deduct as a theft |oss
for their 2004 and 2006 tax years expenses relating to
wage garni shnents; and (3) whether Ps are |iable for
sec. 6651(a)(1l), I.R C, additions to tax for their
2004 and 2006 tax years.

Held: Ps are not entitled to deduct expenses relating
to the foreclosure of the nortgage on their then residence
for their 2004 or 2006 tax year. Held, further, Ps are not
entitled to deduct expenses relating to wage garni shnents
for their 2004 and 2006 tax years. Held, further, Ps are
liable for additions to tax under sec. 6651(a)(1), |I.R C
for their 2004 and 2006 tax years.
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Loui se E. Nagel and Gary B. Nagel, pro sese.

Anna A. Long, for respondent.

MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

WHERRY, Judge: This case is before the Court on a petition
for redeterm nation of deficiencies, as determ ned by respondent,
concerning petitioners’ 2004 and 2006 tax years. After
concessions, the issues for decision are: (1) Wether
petitioners are entitled to a $29,785 theft |oss deduction for
2004 or 2006 relating to the 2003 forecl osure of the nortgage on
petitioners’ then residence; (2) whether petitioners are entitled
to a $1,925 theft |oss deduction for 2004 and a $434 theft |oss
deduction for 2006 relating to wage garni shnents; (3) whether
petitioners are liable for a $100 addition to tax under section
6651(a) (1) for 2004; and (4) whether petitioners are liable for a
$203. 25 addition to tax under section 6651(a)(1) for 2006.1

FI NDI NGS OF FACT
Sonme of the facts have been stipulated, and the stipul ated
facts and acconpanyi ng exhibits are hereby incorporated by

reference into our findings. At the tinme they filed their

Unl ess otherwi se indicated, all section references are to
t he I nternal Revenue Code of 1986, as anended and in effect for
the tax years at issue, and all Rule references are to the Tax
Court Rules of Practice and Procedure.
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petition and during the tax years at issue, petitioners, who are
husband and wife, resided in California.

From approxi mately 1989 t hrough m d- Cct ober 1995 petitioner
Gary Nagel (M. Nagel) was an at-will enployee truck driver with
Nature’s Best.

From 2004 t hrough 2006 and for years prior petitioner Louise
Nagel (Ms. Nagel) was enployed as a nedical transcriptionist.

Filing of Federal |ncone Tax Returns

Because petitioners did not tinmely file their Federal incone
tax returns for the taxable years 2000 through 2006, respondent
prepared substitutes for returns for these taxable years pursuant
to section 6020(Db).

On Novenber 16, 2007, petitioners belatedly mailed, by neans
of United Parcel Service ground delivery, their Fornms 1040, U.S.
| ndi vi dual 1 nconme Tax Return, for their 2000, 2001, and 2002 tax
years, as well a Form 1040X, Anended U.S. Individual |ncone Tax
Return, for their 2003 tax year to respondent’s Taxpayer Advocate
Service office.

On Decenber 3, 2007, petitioners belatedly nailed by neans
of United Parcel Service ground delivery, their 2004, 2005, and
2006 Forns 1040 to respondent’s Taxpayer Advocate Service office,
at Austin, Texas, which were delivered on or before Decenber 6,
2007. Petitioners did not apply for, nor did they receive, any

extensi ons of the due dates for their 2004 and 2006 tax returns.



The Forecl osure

In 1978 petitioners bought a residence in Mreno Vall ey,
California (the residence).

On Novenber 15, 1990, an executed deed of trust to secure a
purchase noney | oan of $88,000 relating to the residence was
recorded between petitioners and petitioners’ nortgage servicing
conpany. Under the deed of trust, the nortgage servicing conpany
had the right to require petitioners to reinburse expenses the
nort gage servicing conpany paid to prevent foreclosure of the
nort gage on the residence.

In 1996 petitioners stopped paying Riverside County
property taxes on the residence. On June 3, 2002, Riverside
County mailed petitioners a final notice of power to sell the
residence (notice to sell). The notice to sell required
petitioners to make full paynment of, or start an installnment plan
to pay, their delinquent Riverside County property taxes. The
notice to sell also inforned petitioners that if they did not
redeemor start an installnment plan to pay their delinquent
property taxes by June 28, 2002, Riverside County would sell the
residence. |In response to receiving the notice to sell, M.
Nagel went to the County Recorder’s office to discuss paynent of
hi s delinquent taxes. Petitioners did not pay their delinquent
Ri versi de County property taxes, and petitioners’ nortgage

servicing conpany exercised its right to pay themon petitioners’
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behal f. Accordingly, petitioners’ nortgage servicing conpany
i ncreased petitioners’ nonthly nortgage paynents to reflect its
paynment of petitioners’ property taxes. The nortgage servicing
conpany sent petitioners a letter on Qctober 7, 2002, explaining
the increase in their nonthly nortgage paynment from $796.96 to
$1,664.10 to account for petitioners’ delinquent property taxes
and explaining that they would not accept partial paynents.
Petitioners continued to make paynents of only $796. 76, and the
nort gage servicing conpany returned petitioners’ checks for
Sept enber and COct ober 2002 on account of insufficient paynent.

After petitioners’ nortgage servicing conpany began refusing
acceptance of partial paynents, petitioners made nonthly deposits
of $796.76 into a trust account and no |onger sent the nortgage
servi ci ng conpany any paynents. On Cctober 16, 2002,
petitioners’ nortgage servicing conpany informed petitioners that
if full nonthly paynents were not made and default cured, the
nort gage servicing conpany woul d forecl ose on the nortgage.

In January 2003 petitioners’ nortgage servicing conpany
informed petitioners that Attorneys Equity National Corp.
(Attorneys Equity) had been substituted as trustee under the deed
of trust. In February 2003 forecl osure procedures were initiated
agai nst petitioners. On February 8, 2003, Attorneys Equity
recorded a notice of default and election to sell dated Decenber

6, 2002, with Riverside County.
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On May 7, 2003, Attorneys Equity mailed petitioners a notice
of trustee’s sale, informng themit was the trustee appointed
under the deed of trust relating to the forecl osure of the
nortgage on the residence and warning themthat unless they took
i mredi ate action, the residence could be sold. A day later,
Attorneys Equity recorded the notice of trustee’'s sale with
Ri versi de County.
On June 4, 2003, Attorneys Equity recorded a trustee’s
deed granting the foreclosed residence to J& Equities. The
trustee’s deed recorded June 4, 2003, indicates that the
forecl osed residence was sold to J& Equities for $142,400 at a
public auction on May 27, 2003.
Petitioners’ unpaid debt at the tinme of foreclosure was
somewher e between $77, 960. 35 and $96, 345. 71.?
Attorneys Equity paid petitioners’ then nortgage servicing
conpany, Alliance Mortgage, $95,074.57 fromthe 2003 forecl osure.
A judgnent granting Joe Harper, president of J& Equities, a
wit of possession to the residence was entered on June 10, 2003.
On July 16, 2003, a copy of the wit of possession was

mai l ed to petitioners, as well as posted to the prem ses of the

2Federal Home Loan Mortgage Corporation Form 1099- A,
Acqui sition or Abandonnment of Secured Property, reported to
respondent that petitioners’ unpaid debt at the tinme of sale of
t he forecl osed residence was $77, 960. 35, but the trustee’ s deed
recorded June 4, 2003, indicates that petitioners’ unpaid debt at
the time of sale was $96, 345. 71
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forecl osed residence. Petitioners did not voluntarily vacate the
prem ses of the foreclosed residence and were evicted on July 24,
2003.

On July 25, 2003, M. Nagel attended a hearing regarding the
enforcenment of the June 10, 2003, wit of possession, at which
time he filed a notion to vacate the wit and it was deni ed.

On or about July 26, 2003, petitioners filed a claimwth
their hone insurance conpany, Century-National |nsurance (Century
National), relating to the foreclosure of the nortgage on the
residence. After conducting a thorough investigation, Century
Nat i onal denied petitioners’ claimon Septenber 29, 2003.

Petitioners filed a claimwith the Ofice of Thrift
Supervi sion, Departnent of the Treasury (O fice of Thrift
Supervision), relating to the foreclosure of the nortgage on the
resi dence. On Septenber 27, 2004, the Ofice of Thrift
Supervi sion sent petitioners a letter informng themthat it had
contacted EverBank Mrtgage Co. (EverBank), fornerly Alliance
Mortgage Co., on petitioners’ behalf and that EverBank’s response
letter “and the supporting sixteen exhibits” were “encl osed for
[petitioners’] information.” The Ofice of Thrift Supervision's
letter further informed petitioners that their claimwas “not
subject to our jurisdiction” and encouraged them“to consult with
| egal counsel regarding any recourse * * * [they] m ght have

regarding the sale” of the residence. Finally, the Septenber 27,
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2004, letter notes that Everbank’s response letter “points to a
source fromwhich you nay be able to clai mexcess funds fromthe
sale of your fornmer hone. * * * W encourage you to take pronpt
action to follow up on this lead and to investigate submtting a
claim” It is unclear fromthe record whether petitioners ever
contacted this potential recovery source.

Petitioners contacted Freddie Mac, their onetinme | ender,
concerning the foreclosure of the nortgage on the residence. On
June 9, 2006, Freddie Mac responded to petitioners indicating
that “As | have infornmed you both in witing and over the
t el ephone, on nunerous occasi ons, you |ost your property to
forecl osure sal e because you defaulted in the repaynent of your
nortgage | oan obligation”. Freddie Mac’'s response encouraged
petitioners to seek legal advice if they thought “the nortgage
| oan transaction that * * * [they] entered into, or the servicing
of that |oan, or the foreclosure of the secured property, was in
any way unlawful”. Petitioners did not seek |egal advice.

On April 23, 2007, the Ofice of the District Attorney for
Ri verside County sent M. Nagel a letter, informng himthat they
had “reviewed the information in * * * [his] conplaint” regarding
the foreclosure of the nortgage on the residence, but “determ ned
that there is insufficient evidence to warrant a cri m nal

i nvestigation.”
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On March 3, 2009, the Boss Law Firm APLC, counsel for
Commonweal th Land Title Insurance Co., informed petitioners,
after review of recorded instruments, that the 2003 forecl osure
appeared to have been properly executed. The letter noted that
petitioners had “not provided any docunentation or evidence to
substantiate any allegations that the |egal requirenents under
the Trustee's Deed were not satisfied or that a bona fide
purchaser for value did not acquire the Property upon Trustee’s
Deed.”

In relation to the 2003 forecl osure of the nortgage on the
resi dence, petitioners clained $29, 785 on Schedules A Item zed
Deductions, as a theft loss for both their 2004 and 2006 t ax
years.

The Wage Garni shnent

On Decenber 2, 1996, M. Nagel filed a conplaint in the
Superior Court of the State of California (superior court) for
wrongful term nation against Nature's Best, captioned Nagel v.

Nature’s Best, No. 772346.

On March 27, 1998, the superior court granted a notion for
summary judgnent filed by Nature s Best.

On May 26, 1998, Nature’'s Best filed a notion for $42, 404 of
attorney’ s fees.

On May 27, 1998, M. Nagel filed a notice of appeal fromthe

superior court’s March 27, 1998, summary judgnent.
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On August 14, 1998, the superior court ordered M. Nagel to
pay Nature' s Best $21,223.25 for attorney’s fees.

From 1999 through 2001 M. Nagel was unenpl oyed and the
j udgnent agai nst hi mremai ned unpaid. To collect the judgnment
previ ously obtai ned against M. Nagel, in 1999 Nature’'s Best
began garnishing Ms. Nagel’s wages to the extent of M. Nagel’s
community property interest.

On March 12, 1999, M. Nagel filed wth the superior court a
claimof exenption fromthe Nature's Best garnishnent. On May 3,
1999, Ms. Nagel filed wth the superior court a claim of
exenption fromthe Nature’s Best garnishnment. On June 8, 1999,
the superior court entered an order affirm ng the garnishnent of
Ms. Nagel’ s wages as provided by |aw but excepting her exenpt
di sposabl e earni ngs of $915 per nonth or alternatively, $457.50
per 2-week period.

On April 28, 2000, after petitioners filed a notion to
reconsi der the June 8, 1999, judgnent, and after a February 25,
2000, hearing on the notion to reconsider, the superior court
deni ed reconsi deration of the June 8, 1999, judgnent. The
Nat ure’s Best garni shnment of Ms. Nagel’'s wages continued from
1999 t hrough 2001.

I n Septenber 2001, the California Fourth District Court of
Appeal s (appeals court) issued an opinion affirmng the superior

court’s grant of summary judgnent for Nature' s Best as to five
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causes of action but reversing it as to tw causes of action.
The appeal s court reversed the grant of summary judgnent as to:
(1) The statute of limtations, and (2) whether workman’s
conpensation was the sole available renedy. Nature’s Best
voluntarily stopped garni shnent of Ms. Nagel’'s wages when
Nat ure’s Best | earned the Appeals Court had reversed as to sone
causes of action. Sone of the anpbunts Nature’s Best garni shed
were returned to petitioners.

In relation to the garnishnent of Ms. Nagel’'s wages,
petitioners clained $1,925 on Schedule A as a theft |oss for
their 2004 tax year and $434 as a Schedule A theft loss for their
2006 tax year.

Respondent issued notices of deficiency on Septenber 24,
2008, determning that petitioners were |iable for deficiencies
of $3,667 in income tax for the 2004 tax year and $4, 146 in
incone tax for the 2006 tax year and additions to tax under
section 6651 of $100 for the 2004 tax year and $203.25 for the
2006 tax year for failing to file tinely returns for the tax
years at issue.

In response to the notices of deficiency, petitioners filed

atinely petition with this Court.



OPI NI ON

Theft Loss

Deductions are a matter of |egislative grace, and the
t axpayer nmust naintain adequate records to substantiate the
anounts of any deductions or credits clained. Sec. 6001; | NDOPCO

Inc. v. Conmm ssioner, 503 U. S 79, 84 (1992); sec. 1.6001-1(a),

I ncome Tax Regs. As a general rule, the Conmm ssioner’s

determ nation of a taxpayer’'s liability in the notice of
deficiency is presuned correct, and the taxpayer bears the burden
of proving that the determnation is inproper. See Rule 142(a);

Welch v. Helvering, 290 U. S 111, 115 (1933).

Section 165(a) allows a taxpayer to deduct any | oss
sust ai ned during the taxable year that is not conpensated for by
i nsurance or otherwi se. Section 165(c)(3), which limts | osses
for individuals, allows an individual taxpayer to deduct | osses
of property arising from inter alia, theft. Theft includes but
is not necessarily limted to | arceny, enbezzlenent, and robbery.
Sec. 1.165-8(d), Incone Tax Regs. It includes “any crim nal

appropriation of another’s property to the use of the taker”.

Edwards v. Bronberg, 232 F.2d 107, 110 (5th Cr. 1956). The
anmount of a casualty or theft loss is generally limted to the

| esser of the property’s reduction in fair market value or the
property’s adjusted tax basis. Secs. 1.165-7(b)(1), 1.165-8(c),

| ncone Tax Regs. Petitioners bear the burden of proving both the
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occurrence of a theft within the nmeaning of section 165 and the

anmount of the loss. See Rule 142(a); Welch v. Helvering, supra

at 115.
For tax purposes, whether a theft |oss has been sustained
depends upon the law of the jurisdiction in which the |oss

occurred. Edwards v. Bronberg, supra at 111; Montel eone v.

Commi ssioner, 34 T.C. 688, 692 (1960). The exact nature of a

theft, whether it be |larceny, enbezzlenent, obtaining noney by
fal se pretenses, or other wongful msappropriation of property
of another, is of little inportance provided it constitutes a

t heft. Edwards v. Bronberg, supra at 111; see al so sec.

1.165-8(d), Incone Tax Regs.

Petitioners’ alleged theft |osses occurred in California.
The California Penal Code provides the follow ng definition of
theft:

Every person who shall feloniously steal, take, carry,
| ead, or drive away the personal property of another,
or who shall fraudulently appropriate property which
has been entrusted to himor her, or who shal

knowi ngly and designedly, by any false or fraudul ent
representation or pretense, defraud any other person of
noney, |abor or real or personal property * * * or
obt ai ns possessi on of noney, or property * * * |s
guilty of theft. * * * [Cal. Penal Code sec. 484 (West
2010) . ]

A. The Forecl osure

Petitioners contend that |osses of approxi mately $29, 875

arose froman alleged illegal foreclosure action in 2003, which
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they claimed as a theft |oss on Schedules A for their 2004 and
2006 tax years.
This Court has previously questioned whether an ill egal
foreclosure action is a theft for purposes of section 165(c).

See Johnson v. Comm ssioner, T.C. Mnp. 2001-97. W need not

decide this issue, however, because petitioners defaulted on
their loan and have failed either to show that the foreclosure
action was illegal pursuant to the deed of trust securing that

| oan or to substantiate the alleged theft loss. The Court is
synpathetic to petitioners’ econom c problens and the need to
annual |y pay property taxes without regard to enpl oynent status.
But practical considerations would dictate that M. Nagel seek
ot her gainful enploynent to assist Ms. Nagel in her efforts to
support the famly and avoid foreclosure in |ieu of spending
excessive tinme and effort fruitlessly fighting the foreclosure,
property taxes, and incone tax obligations.

The record denonstrates that the foreclosure and sale of the
resi dence were properly executed within the full force of
California State and Federal Law. The legality of the
forecl osure was confirmed by nultiple sources, including the
O fice of Thrift Supervision and the Ofice of the District
Attorney for Riverside County. In their brief it appears that
petitioners are alleging that recording errors occurred during

the foreclosure procedure that constituted crimnal activity.
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However, petitioners have not provi ded adequate evidence to
support their claimthat such errors occurred or if they did,
that such errors constituted crimnal activity.

Petitioners have also failed to substantiate properly their
all eged theft loss fromthe forecl osure of the nortgage on the
resi dence. They have provided no evidence to denonstrate the
exact amount of their remaining debt at the tinme of the
forecl osure or how the amount clained relates to their adjusted
tax basis in the residence. Accordingly, because petitioners
have failed to prove either the occurrence of a theft within the
meani ng of section 165 or the anount of the alleged |oss, we
sustain respondent’s determnation wth regard to the
forecl osure.

B. The Wage Garni shnent

Petitioners clained $1,925 as a theft |oss deduction for
2004 and $434 as a theft |oss deduction for 2006 with regard to
t he garni shnment of Ms. Nagel’'s wages by Nature's Best. It
appears fromtheir brief and M. Nagel’'s testinony that
petitioners are alleging the garnishnment was illegal because it
occurred wi thout the proper |egal procedures. Specifically,
“under Code Civil Procedure 706051 and 052, its forbidden to do
it if you have no di sposable earnings or * * * where you have to
pay taxes.” However, the record denonstrates that a valid

j udgnent was entered by the superior court on June 8, 1999,
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affirmng the garnishnent of Ms. Nagel’ s wages. The garni shnent
continued until the Appeals Court reversed the superior court in
case No. 772346. At that tinme, Nature's Best, through its
attorney Christopher AL Mnier, imedi ately requested the
Sheriff's Ofice to “stop this wage garni shnent i nmedi ately and

return all funds which you (the Sheriff’'s Ofice) are hol ding

* * * to Louise Nagel.” Petitioners have not denonstrated to the
Court that any of the actions by Nature's Best were illegal when
t aken.

Further, petitioners have not substantiated the anmounts of
their alleged | osses. Fromthe evidence they presented, the
Court is unable to determ ne how petitioners calculated their
all eged theft |osses fromthe garni shnent of Ms. Nagel’'s wages.
M. Nagel stated at trial that Nature's Best collected
approxi mately “$23, 000, $24,000” between 1999 and 2001, but
petitioners never denonstrated how they arrived at the anmounts
they clainmed as theft |osses on Schedules A. Under section 6001,
it is a taxpayer’s responsibility to nmaintain adequate records to
substantiate the amobunts of any deductions clainmed. Accordingly,
petitioners have not nmet the requirenents under section
165(c)(3), and we sustain respondent’s determnation with regard

to the Nature s Best wage garni shnent.
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1. Section 6651(a)(1) Additions to Tax

Respondent determ ned that petitioners are liable for
additions to tax under section 6651(a)(1) for their 2004 and 2006
tax years. W agree with respondent.

Section 6651(a) (1) inposes an addition to tax of 5 percent
per nonth or a fraction of a nmonth up to a nmaxi mum of 25 percent
for failure to file a tinely return unless it is shown that such
failure is due to reasonable cause and not to willful neglect.

Petitioners argue that Taxpayer Advocate Service Caseworker
Rey Soliz told petitioners he had “postponed any of our federal
tax filing until we had been satisfied by the Ca. Franchise Tax
Board i nformation.” However, petitioners have introduced no
addi tional evidence to support their assertion that they received
valid extensions for filing their 2004 and 2006 Fornms 1040.

Petitioners signed both their 2004 and 2006 Forns 1040 on
Decenber 2, 2007, and mailed themto respondent on Decenber 3,
2007. Petitioners have not introduced any evidence to
denonstrate that their failure to file tinely returns was
supported by reasonabl e cause. Accordingly, we conclude that
petitioners are |iable for the section 6651(a)(1) additions to
tax for 2004 and 2006.

The Court has considered all of petitioners’ contentions,
argunents, requests, and statenents. To the extent not discussed

herein, we conclude that they are neritless, noot, or irrelevant.



To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




